BU LO NG AND GONSTRUCTI ON TRACES GAUNT L
GF NCORTHERN NEVADA ET AL

| BLA 97-81, 97-82 Deci ded April 25, 1997

Appeal s froma decision of the Battle Muntain, Nevada, O strict
Manager, Bureau of Land Managenent, approving mining plan of operations
N64- 92- 001P.

Appeal dismssed in | BLA 97-81; decision affirned in | BLA 97-82.

1 Rul es of Practice: Appeal s: D smssal --Ril es of
Practice: Appeals: Notice of Appeal

An appeal initiated wth a notice filed by a consul t ant
isinvalid wien it is not nade by a | awer, officer, or
full-ti ne enpl oyee of the organi zati on on whose behal f
it isfiled, dismssal is required.

2. Environnental Quality: Environnental S atenents--
Mneral Lands: Environnent--Mning Qains: P an of
(perations--National Environnental Policy Act of 1969:
Environnental S atenents

An owner of property near a proposed mne haul road was
gi ven adequat e opportunity to participate in
preparation of an HS for a mning project in Nevada
when use of the road was raised during preparation of a
draft BS but after aninitial scoping neeting; her
concerns about soci oeconomc effects of the road were
adequat el y addressed in the BS, whi ch consi dered
safety, health, and econonmic aspects of the mne
transportati on system

APPEARANCES.  John P. Wl lians, Portland, Oregon, and Rchard Houts, Jr.,
Reno, Nevada, for Building and Gonstruction Trades Gouncil of Northern
Nevada, Roberta L. MGonagle, Battle Muntain, Nevada, pro se; John F.
Shepherd, Esqg., Denver, olorado, for Santa Fe Pacific Gold Gorporation.

(PN ON BY ADM N STRATI VE JUDGE ARNESS
Bui I ding and Gonstruction Trades Gouncil of Northern Nevada (Gouncil)
and Roberta L. MGdnagl e have appeal ed froman Gctober 29, 1996, Record
of Decision approving mning plan of operations N64-92-001P i ssued by the

Battle Mountain, Nevada, D strict Manager, Bureau of Land Managenent (BLN ;
the approved plan all ows operations by Santa Fe Pacific Gl d Gorporation
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(Santa Fe) at the Mil e Ganyon Mne in Lander Gounty, Nevada. S atenents
of reasons (SR have been filed in support of both appeals. Additionally,
Qounci | has requested a stay of the BLMdeci sion pendi ng appeal , pursuant
to Departnental stay regulation 43 CF.R 8 4.21, and has filed a

suppl enental SR A notion to dismss Gouncil's appeal and an answer to
MGnagl e s SR were filed by Santa Fe on Decenber 6, and 26, 1996. These
appeal s are consol idated for decision in the interest of admnistrative
econony because they arise together and invol ve the sane basi c record.

THE GONA L APPEAL, | BLA 97-81

Qounci | 's stay request is considered first: O Novenber 25, 1996,
a notice of appeal and request for stay were filed wth BLMby John P.
Wl lians, said by the notice to be a "consultant” acting on behal f of
Qouncil, wiichis identified as an "organi zation of skilled workers.” A
supporting S(Rwas filed by Rchard Houts, Jr., the Secretary-Treasurer of
Qounci |, on Decenber 23, 1996. Because our reviewreveal s that Guncil did
not fileavalidand tinely notice of appeal, the appeal nust be di sm ssed.

Uhder 43 CF.R 8 1.3(b), one cannot practice before the Departnent
on behal f of an organi zation such as Gouncil unless one is a practicing
| awyer, or has been formally admtted to practice before the Depart nent
under prior regulations, or is an officer or full-tine enpl oyee of the
organi zation. The term"practice" is defined by 43 CF R 8§ 1.2(c) to
include any action taken to assert a right before the Departnent; one
who files a notice of appeal froma BLMdecision is practicing before
the Departnent. Southern Wah WIlderness Alliance, (SUM) 108 | BLA 318,
321 (1989). Santa Fe has noved to dismss the appeal filed by WIIians,
citing the SUM opinion for the proposition that an attenpt to file
an appeal wth Interior Board of Land Appeal s (I BLA) by a person not
aut hori zed to practice before the Departnent is invalid.

O February 24 and 25, 1997, Gouncil responded to the notion to
dismss by filing a suppl enental SOR and an affidavit by Houts. Houts
explains that Wllians is not an attorney, but argues he shoul d be treated
as though he were a full-tinme Gouncil enpl oyee because he has been a "pai d
enpl oyee” of Qouncil "since March 1996" who has "frequently worked 40 hours
aweek." Bvenif WIlians is not a full-tine enpl oyee, Houts contends, the
fact that there was a "pronpt fol l owup” by an officer of the organization
wth an SCRin support of the WIlians notice should cure any defect in the
notice itself.

This argunment nust, however, be rejected. An appeal to IBLAiS
initiated by filing a notice of appeal wth the BLMoffice naki ng the
deci sion fromwhich appeal is taken. 43 CF. R § 4.411(a). The filing
nust be nade wthin 30 days of service of the decision at issue. 1d. The
tine for filing cannot be extended. 1d. at 8§ 4.411(c). Wiile no special
formof notice is required, (see 43 CF.R 8 4.411(b)), if the SIRfiled by
Houts were to be treated as a notice of appeal, it nust have been filed
wthin the 30-day period allowed by regulation, and it nust have been filed
wth the BLMoffice naki ng the deci si on appeal ed from
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The docunent filed by Houts on Decenber 23, 1996, does not neet those
criteriaz Hrst, it was filed wth this Board instead of the decidi ng
official. In his supplenent to the SOR filed herein on February 24, 1997,
Hout s acknow edges that he did not file the SSRwth the deciding official,
but states that "this oversight has been corrected.” It is not clear,
however, when this correction took place, but it was apparently not until
after Santa Fe noved to dismss the Gouncil appeal. The SR was recei ved
by I1BLA 28 days after the notice filed by WIlians was received by BLM and
55 days after BLMissued the deci sion sought to be appeal ed; Gouncil does
not argue that it was tinely filed, and has not shown howit coul d have
been, but suggests only that no prejudice to Santa Fe has been shown.

Wiet her or not Santa Fe wll be prejudiced by the delay i nherent in
the procedure used by Gouncil in this case, the question is not nerely
procedural but goes to the authority of IBLAto entertain the Gouncil
appeal. Wthout a properly filed notice of appeal, there can be no appeal :

The jurisdiction of IBLAto consider an appeal depends, in all cases, on
the existence of a valid notice of appeal. See BLMv. Fallini, 136 |BLA
345, 348 (1996), is also a case involving a tardy appeal that required
dismssal, inwhich the notice was not filed wth the deciding official but
rather wth this Board. As was true in Fallini, the SORfiled by Houts
i n Decener 1996 does not neet the standards set for notices of appeal by
Departnental regul ation and may not, therefore, be substituted for the
notice filed in Novenber 1996 by WI i ans.

[1] Wether we nay entertain this appeal depends on whether WIIians
was a full-tine enpl oyee of Gouncil, so that, under 43 CF.R 8 1.3(b), the
docunent he filed in Novenber 1996 coul d begin an appeal before us. The
term"full-tine enpl oyee” is not further defined by the rule, but
necessarily excludes part-tine or tenporary hires. As Santa Fe points out,
the circunstances surrounding Wllians' initia appearance for Gouncil do
not lend thensel ves to a finding that he was a full-tine enpl oyee of that
organi zation. Uhlike Houts, he did not use Gouncil stationary for filing
his notice, but used his own, which bears a Portland, O egon, address. The
Qounci | stationery used by Houts shows that Gouncil's office is located in
Reno, Nevada, where it is affiliated wth the Nevada Sate AHL-AQ this
indicates that WIIlians does not use the Gouncil office on a regul ar basis.

WIlians, noreover, did not claimto be an enpl oyee, but tw ce stated
inthe notice he filed that he was a "consultant” to Gouncil, indicating
he was hired as an expert to provide advice in sone professional capacity,
in nmuch the sane way as a | awer would be hired to advi se concerning a
legal problem Docunents provided by Santa Fe indicate that WIlians al so
represents a group known as Legal and Safety Enpl oyer Research Inc., a
circunstance indicating that he has other clients besi des Gouncil for whom
he acts in a consul ting capacity, and which tends to exclude the
possibility that he mght be a full-tine enpl oyee of Gouncil. As Santa Fe
points out, if WIlians were enpl oyed full-tine by Gouncil, that fact
shoul d be easily denonstrated, and woul d depend, not on the nunber of hours
worked or the amount paid him but whether he was regul arly enpl oyed by the
organi zation on a full-tine basis, rather than as a tenporary hire worki ng
on a speci al i zed task.
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The record before us | eads to a conclusion that WIlians was not a
person qualified to practice before the Departnent because he was neither a
lawyer, nor an officer, nor a full-tine enpl oyee of Gouncil when he filed
his notice in Novenber 1996. As a result, the docunent he filed was not a
valid notice of appeal under applicable Departnental regul ations, and the
appeal filed by Gouncil nust be dismssed. See 43 CF.R 88 1.3 and

4.411(a); SUM supra.
THE MOGONAQLE APPEAL, | BLA 97-82

MGnagl e al so chal | enges the action taken on Gctober 29, 1996, when
BLM approved Santa Fe's Mil e Ganyon mine plan of operations. She all eges
that the "decision is flawed because the [F nal Mil e Ganyon M ne]
Environnental Inpact Satenent [HY fails to adequately anal yze soci o-
economc effects of use of Airport Road (frontage road) for heavy truck
traffic hauling ore to process at Twn Qeeks Mne north of Gl conda,
Nevada." She argues that BLMplanning for the road in question was
procedural ly infirmand failed to conformto standards inposed by the
National Environnental Policy Act of 1969 (NEPA), 42 US C § 4332(2) (0
(1994), inasmuch as the road proposal was not included in pl anni ng
docunents until the HSwas in draft form(DHS. She contends that safety
concerns about the road are not addressed inthe HS which fails to
anal yze feasible alternative routes and soci oecononmc effects of A rport
Road on Battle Muntain property owners and resi dents.

As MGnagl e states, and the BS reports, use of Airport Road as a
haul road was not discussed at early scoping neetings. The HS expl ai ns,
referring to an earlier conment nade to BLMby MGonagl e, that she:

[1]s correct in noting that ore haul age was not di scussed during
the Public Scoping Meetings. As a result of overall review of
[Santa Fe] operations in Northern Nevada, [Santa Fe] nodified the
Proposed Action during preparation of the DLHS Mne-rel ated
transportation considerations and potential inpacts, including
the use of the existing road network, are presented and di scussed
in***the DHS Mdification of a Proposed Action during
preparation of the DHS is allowabl e under NEPA since the CH S
provi des a reasonabl e nechani smfor public reviewand comment on
any changes. The purpose of the Public Scoping Meetings is to
present the Proposed Action and elicit questions or coments as a
basis for identification of issues and determnation of the |evel
of analysis for the DHS The DH S was presented in a public
neeting on June 5 and ore haul age consi derations and rel at ed
potential inpacts were noted and di scussed.

(BSat 133.)
[2] As the passage fromthe B S quoted above denonstrates, MGnagl e
was not prevented fromcommenti ng on the proposed haul road uses, and her

comment s concerni ng use of Airport Road were specifically considered by
the HS There is no requirenent in NEPA or inpl enenting regul ati ons
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that prevents a proposed action frombei ng nodi fi ed during the pl anni ng
process; such a requirenent woul d inhibit a declared purpose of the Act
that planning be used as an aid to deci sionnaking. See generally 42 US C
8§ 4331(b) (1994). The BS correctly concluded that the road i ssue was
properly considered by BLM despite the fact it was not discussed at the
initial scoping neeting.

MGnagl € s concerns about safety and property val ues were addressed
inthe DB S pages 4-71 through 4-75, and in Chapter 4 of the B S on pages 1
(dust), 3 through 5 (safety and design), and 6 through 7 (location). The
responses provided indicate that conments fromMGnagl e and others were
considered, and that the final plan was devel oped i n cooperation wth
Qounty officials fromthe area concerned during the planni ng process.

The choi ce nade has not been shown to be wthout foundation in the BHS

As to whether feasible alternatives to use of Airport Road were
considered, the HS considers and rejects a nunber of alternatives on
page 2-7, including the two possibilities suggested by MGnagl €' s S(R
which were rejected for economc reasons. FHnally, her allegation that
general soci oeconom c i npacts upon property owlers in Battle Muntain
were ignored does not bear scrutiny. These natters were considered in
the HS on pages 4-71 through 4-78, as part of a discussion of the nature
and extent of mne traffic and an anal ysis of the effects of transportation
uses in connection wth mne operations on the Battle Mwuntain area. The
di scussion of truck traffic considers the effects of increased traffic,
dust, and noi se on the area; the anal ysis nade addresses the questi ons
rai sed herein by MGnagl e.

The H'S has not been shown by MGnagl e to be i nconsistent wth
standards i nposed by NEPA for environnental statenents. See 43 USC
8§ 4332(2)(Q (1994). Ve find that BLMproperly approved the Mil e Canyon
Mne plan of operations based upon infornation gathered in the HS and
ot her supporting pl anni ng docunents prepared in connection wth the
proj ect.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the appeal filed
by Gouncil in IBLA 97-81 is dismssed, and the Deci sion appeal ed from by
MGnagle in I BLA 97-82 is affirned.

Franklin D Arness
Admini strative Judge

| concur:

WIlT A ITrwn
Admini strative Judge
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